IN THE UNITED STATES COURT OF APPEALS 


For the Ninth Circuit 


Nos. 22501) £-G. 22574, 
225/55. 22570 A=, 
2257/Nee 225/78 A-C 


American Pipe and Construction Co., Appellant 
Ve 


The State of California, et al., Appellees 


MOTION FOR LEAVE TO FILE BRIEF AS AMICUS CURIAE 
AND TO APPEAR AND MAKE ORAL ARGUMENT; PROPOSED ORDER 
GRANTING LTAVE TO MOVANT TO FILE BRIfF AS 
AMICUS CURIA® AND TO APPEAR AND MAKE ORAL A> ENT; 
and BRIEF OF AMICUS CURIAE IN OPPOSITION 
TO BRIEF OF APPLICANT 


F | L E. DD JOSEF D. COOPER 
Room 31C 
United States Courthouse 
MAR 1 2 1968 Honolulu, Hawaii 96810 
WM. B. LUCK, CLERK Attorney for Amicus Curiae, 


Honorable Martin Pence. 


IN THE UNITED STATES COURT OF APPEALS 


For the Ninth Circuit 


Nos. 22541 A-G, 22574, 
22575, 22576 A-L, 
22577A, 22578 A-C 


- 


American Pipe and Construction Co., Appellant 
ay | 


The State of California, et al., Appellees 


MOTION FOR LEAVE TO FILE BRIEF AS 
AMICUS CURIAE AND 


TO APPEAR AND MAKE ORAL ARGUMENT 


TO THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUMT: 


NOW COMES HONORABLE MARTIN PENCE, Chief United 
States District Judge for the District of Hawaii, sitting 
by special assignment in the Western District of Washjngton, 


District of Oregon, Northern District of California, Central 
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Jistrict of California, and SoutherneDistriceteof Galiéornia, 
nt herein, by his attorney, and MOVES THE COURT 
For leave to file the attached Brief as Amicus 
Curiae In Opposition To Brief Of Applicant American Pipe 
and Construction Co., and to appear and make oral argument. 
Pursuant to Rule 18(9)(b) of this court, Movant relies upon 
the following facts and reasons in support of his» motien: 
Each of the above-captioned actions seeks review 
of a pre-trial order entered in civil, treble-damage antitrust 
actions now pending before Movant below. Such actions have 
been assigned to Movant for over three years just past, during 
which period pre-trial proceedings have been conducted accor- 
ding to identical pre-trial orders designed to prepare all 
of over 100 actions for trial. The pre-trial proceedings 
conducted to date include discovery proceedings under Rules 
26, 33, and 34, Fed. R. Civ. Pro., the preparation and ex- 
change of detailed trial briefs #etting forth all facts and 
legal authority on which each party intends to rely or 
introduce into evidence at trial, and identification of and 
rulings on questions of law, where possible. Tin) addition 
Pre-Trial Order No. 15 (dated February 26, 1968), which 
supersedes Pre-Trial Order No. 14 from which American Pipe 


and Construction Co, has taken this application, requires 
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that the parties, among other things, (a) designate all 
eanetion testimony and documentary evidence they intend 

to introduce at trial, (b) produce all polls, samples, 
summaries, surveys, and computer runs, including all raw 
data and work sheets and an explanatory statement they intend 
to introduce at trial, and (c) file requests for admissions 
of facts and of genuineness of documents, witness lists, 
suggested voir dire questions, suggested instructions and 
suggested special interrogatories to the jury. Applicant 
challenges that provision of Pre-Trial Order No. 14 which 
sets three or more of the actions below for separate trial. 
Such a provision was first suggested in a letter from Movant 
+o lead counsel for all parties dated November 28, 1966. 
(Appendix to Movant's Brief In Opposition To Brief Of Appli- 
cant at page 11.) It was first formalized as paragraph 7Q, 
Pre-Trial Order No. 9 (dated February 21, 1967), and has been 
repeated in substance in three (3) subsequent orders (Pre- 
Trial Order No. 12, paragraph 5P, dated October 11, 1967; 
Pre-Trial Order No. 14, paragraph 5S, dated November Zi 
1967; and Pre-Trial Order No. 15, paragraph 26, dated 
February 26, 1968). (Pre-Trial Orders Nos. 9, 12, loge 
15 are attached to Movant's Brief In Opposition To Brief Of 
Applicant at pages 12-50.) Movant's trial calendar may he 


directly affected by the outcome of these proceecings. 
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On December 1, 1967 this Court of Appeals denied 


+7 


Mipticant's motion for Leave to Pile’ petition fomuoimit of 
Mandamus in American Pipe and Construction Co. vs. HONORABLE 
MARTIN PENCE, Chief Judge of the United States District 
Court for the District of Hawaii, No. 22336. That proceeding 
involved the same substantive issues as are presented herein. 
On January 9, 1968 this Court of Appeals further denied 
Mpplicant's application for reconsideration of motion for 
leave to file petition for writ of mandamus ane request for 
hearing en banc in Court of Appeals Number 22s RGe 

On February 5, 1968 this Court of Appeals ordered 
Nthat this proceeding shall be considered in the nature of 
mandamus." 

Writs of mandamus are commands which require per- 
formance by the party (Movant herein) to whom the command , 
if granted, would be directed. Movant may be an indispensable 
party to these proceedings, without whom they cannot continue. 
Se@ Hospoder v. Umited States, 209 B2deu27 CS Cre 9552 
Any order of this Court of Appeals granting arplicamt:s 
requestec relief would be directed to Movant, and would 
specifically affect Movant's trial settings in the pending 
actions below. Yet, Movant is not now a party to the Bogie: icine 


proceedings, taken originally in the form of aan appeal, “and 


his interests are not represented hefore this court. 

The sole question presented by these proceedings 
is the authority of the district judge to set ready actions 
for trial. Applicant's complaint is directed toward an 
order initiated by Movant below, and does not require 
determination of rights between the parties to the litigation. 
Movant is the real party in interest, and should be allowed 
to file an answer andecontest applicant's position. Speemeue 
Rural Special School Dist. No. 50 of Norphlet, Union County, ro 
HOOwR 2d 202 (8 Cir. 1938); Davis, et al. v. Board cf Sehool 
Pee cioners of Mobile County, Alabama, 318 F.2d 63 (5 Cir. 
1963); Rapp v. Van Dusen, 350 F.2d 806 GG 965). 

Movant has secured written consent to file his 
brief from all parties to this proceeding, copies of which 
are attached hereto as Appendices A, B, and C. ACCOrcingiy, 
it would appear that Movant is entitled, Of Pichi, e601 hile 
Maile brief uncer Rule 18(9)(a) of Wis Court of Appeals: 
However, considering the unusual nature And \posieuie! Of File 
proceeding, Movant does no more than request the Court's 
permission to file and be heard. | 

Movant is represented in these proceedings by 
JOSEF D. COOPER, Esq. Mr. Cooper was admitted to practice 


cL 


before this Court of Appeals on March 23, 1967, and has also 


been admitted to practice before all the courts of the 
States of Hawaii and Illinois, and the United States 
District Courts for the District of Hawaii and the 
Northern District of Illinois. Mr. Cooper has been 
employed by Movant as his special administrative assistant 
for the actions below since July 18, 1966, and has full 
knowledge of all proceedings therein. 


DATED: February 28, 1968. 


Respectfully submitted, 


JOSEF D. COOPER 


4, for Movant, 
orable Martin Pence. 


(AP) AMERICAN PIPE AND CONSTRUCTION CO. 


CORPORATE HEADQUARTERS: 400 SOUTH ATLANTIC BOULEVARD, MONTEREY PARK, CALIFORNIA 91754 


PLEASE REPLY TO: 

110 LAUREL STREET 

SAN DIEGO, CALIFORNIA 92101 
(714) 233-6337 


February 24, 1968 


Hon. Martin Pence, Chief Judge 
Biited States District Court 
District of Hawaii 

HN. S. Courthouse and Post Office 
Honolulu, Hawaii 


Re: American Pipe and Construction Co. v. The State of 
California, ¢t al 
wes. Court of Appeals, Ninth Careuit 
Nos. 22541 A-G, 22574, e255, 22576 A-L, 
eeoi{{ A, 22578 A-C. 


Bear Judge Pence: 


Pursuant to your request, I am happy to consenc 
on behalf of appellant American Pipe and Construction Co. 
to the filing of a brief amicus cupzae by you in the 
above captioned matter. This co is pursuant to 
the provisions of Rule 18.-9. ( 


ly yours, 


LU 


CR ae 
GWJ :mmj 
MOTION FOR LEAVE TO FILE BRIEF AS 


AMICUS CURIAE AND 
TO APPEAR AND MAKE ORAL ARGUMENT 


Mv 


Terguson 6 lourdell 


5USON 
PBURDELL 929 LOGAN BUILDING 
LHOEFT : 

‘L. DAVIDSON Seaitle, Washingion OSI10l 
LPERT.JR. 3= MAINME zl 


MANNING 
GREENAN 
JR. 
MOORE 
DOUPE 
4EPPARO 


February 26, 1968 


Jjonorable Martin Pence 

thief Judge 

Inited States District Court 
mO. Box 19 

jonolulu, Hawaii 96810 


Year Judge Pence: 


Please be advised that the Compact Plaintiffs 
sonsent to your filing an amicus curiae brief in accordance 
vith Rule 18(9) (a) of Rules of the United States Courts of 
Appeals. 


Very truly yours, 
FERGUSON & BURDELL 


By: Wm. H. Ferguson 
Lead Counsel 


WHF: sl 


MOMLOMMPORELS AVE TOLLE BREED as 
AMICUS CURTAR AND 
TO APPEAR AND MAK® ORAL ARGUMENT 


APPENDTYX B 


 SUGHTON HOUGHTON, CLUCK, COUGHLIN, SCHUBAT & RILEY 
JOCK ; 320 CENTRAL BUILDING TELEPHONE 
- SEATTLE, WASHINGTON 98104 MAT Nis S 22) 


February 26, 1968 


Hon. Martin Pence 

Judge of the United States 
Dastrict Court for the 
State of Hawaii 

P. O. Box 19 

Honolulu, Hawaii 96810 


Re: Nos, 22541 A-G, 22574, 22575, 22576 A-L 
22577 A, 22578 A-C 
In the United States Court of Appeals 
for the Ninth Circuit 
American Pipe and Construction Co., Appellant 
VS. 
The State of California, et al., Appellees 


Dear Judge Pence: 


Please be advised that we consent to the filing of 
a brief as amicus curiae in the captioned matter pursuant 
to the provision of Rule 18(9)(a) of the Rules of the 
United States Court of Appeals for the Ninth Circuit. 


Very truly yours, 


HOUGHTON, CLUCK, COUGHLIN, 
.SCHUBAT & RILEY 


Vine 
By Hil Liane ae 
on - Riley 
[ _Atiomeys for Washington Public 
Power Supply stem, ea 
Civil Cause No. 656 
United States Dastrict 
Court for the Western 
District of Washington 


JWR: jlt 
cc: Ferguson & Burdell 
George W. Jansen, Esq. 


MOTT@L FAP TROVE Th FIWE BRINE AS 
SelCUS CURIA Sh 
TO APPEAP ABD MAYE ORAL ARGUMENT 


IN THE UNITED STATES COURT OF APPEALS 


Kor tite Nimth Ciremnt 


Nos, 22541 A-G, 22574, 
27575, 22576 AcL, 
D257 22578 AC 


“s 
American Pipe and Construction Co., Appellant 
Vv. 


The State of Calaifornial, at al., Appellees 


ORDER GRANTING LEAVE TO MOVANT TO FILE BRIEF 


AS AMICUS CURIAE AND TO APPEAR AND MAKE ORAL ARGUMENT 


IT IS HEREBY ORDERED that the Motion of Honorable 
Martin Pence to file a brief as @micus curiae in the above- 
captioned actions, and to appear and make oral argument is 
GRANTED. 


DATED: March LOGS: 
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Mencia Cincuat 


heen 22541 2c. 


DDE 


eS 225 76uas i, 


22577A, 2257 


ae 


+- 
ie 


CoOumszheri) Droewre @ noe 


American Pipe anc Construction Co,, Appellan 
* ve 
The Gtatemer California, et al., Appellees 
On Appeal From the United Statcs District Courts fou 

Tie. eseeyn Digtrict of FF 

@regon, Nortaern District of Califoria “6G@emtca } 
Ddecricumer Cals FOigda, aac 

premlininmeper: |. 


BRIEF OF AMICUS CURING 


Te osu 
Hee 


TORR RI Er OOF SN RPL 


IN OPPOS TTLON 


LCANT 


JOSEE D. COR 

Rcome 21C 

United States Courhaions 
Honoluly, Faget “Ogee 


Attorney for ArLcus sO 
Honomanl® Meatin Pema 
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Three Separate Trials As Contemplated By 
Erooliia! Order No. 15, Paragraph 26 
hill Not Benny Applicantmierair Trial --- 

uh 


Applicant Has Not Been Prejudiced By 
@ousolidations for Trial As No Such 
Consolidations Have Been Ordered ------- 
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Pre-Trial] Order No. 15 Dees Not Attempt 
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ithe UNITED STATES COURT OF ARBSaies 


ForStne Ninth Circeunt 


Nos. 22541 A-G, 22574, 
22575, 22576 A-L, 
Gy ee ite 


American Pipe anc Construction Co., Anpellant 
Ne 


MWe Staeteuer Californian et ala, Appellees 


BRIEF OF AMICUS CURIAE IN OPPOSITION 


TO BRIEF OF APPLICANT 


JURESDICTION 
On December 26, 1967 applicant American Pipe 
and Construction Co. initiated the instant proceedings by 
filing notices of appeal in twenty-seven (27) cayai@antae 
trust actions now pending in the district courts. Such 


actions were filed by over three hundred (300) plaintiffs 


who claim injury allegedly resulting from overcharges on 
approximately 2200 purchases of pipe from applicant. All 
of these actions have been assigned to Judge Martin Pence, 
Chief Judge, United States District Court for the District 
of Hawaii (the amicus curiae herein), sitting by designation 
SameneChmer Jucace of this Appellate Court pursuant "to 
Title 28, U.S.C. § 292(b) in the various districts where 
such actions are pending. The specific civil actions were 
aootened tO Judee Pence by the Chief Judge of each districe 
subsequent to Judge Pence's designation to hold court in 
eaen district. (Copies of the desienations aésigning Jucce 
Pence to each district, and sample orders assigning the 
specific cases to Judge Pence, are attached hereto as 
Appendix pages 1-10.) 

Judge Pence conducted his first pre-trial conference 
om these aettons on March 1ll=lggy 1965, Simee thats cime 
duaee Pence@Mas concucted pre-trial hearings almost monthly. 
and has entered fifteen (15) pre-trial orders scheculing 
pre-trial proceedings in all actions. Although identical 
pre-triel orders have applied to all actions, and the parties 
have generally performed the ordered acts on a common, joint, 
or cO-Operative basis, no order has ever been enterec conso- 


lge@ating these actions) for any purpose. To the contrary, 


Judge Pence's pre-trial orders have specifically provided 


that each order be entered and apply severally to each 
pending action. 

Appliveamt 1s contesting, pParagrana 55 of Witdige 
Pence's Pre-Trial Order Ne, 14, dated November 27, 1967, 
which schedules three or more of the instant actions for 
Separate trial. Tine possibility of such a provisiom was 
first suggested by Judge Pence in his letter to counse 
dated November 28, 1966, as follows: 
eC er) leesec | Gaon Cimonecd ele 
eiacode pre-trial wordéer/ that I am 
eonsidering is that of scheduling all 
discovery in all cases to be carrie¢ on 
simultaneously and then holding practically 
simultaneous trials in Seattle--with Judge 
BevCt Sittmme --eSan leancisco=-weneinacs 
Ziv eOla sitting, andmim Los Ancelee= ata 
myself sitting -- sometime around October 
967. Wiethis procedure iswiole 2 oe 
1S samtieipated that all cases will Deswoads:. 
for trial at the same time, so that if any 
eee Settled OUuL prior tO trial otieusceas-. 
t 


Will) be Substituted for trial im the: place 


(Appendix page 11.) 


On February 21, 1967 Judge Pence entered Pre-Trial Order 
few 9, which contains a provision (pamecrapn’ 70) idemtieal 
(2xeept as to dates) with that under review herein. The 
@aees, but not the substance, of Pre=Trial Order Nor? 
were revised by Pre-Trial Order No. 12 (datec October 11, 
io, ),eenich also contains 2 provision (paragmaph oR) 
Meemercal with that under review. On February 26, 1965 


enea Pre-Trial Order No. 15, mhach contadns 


) 
ee 


wudce Pence Si 
a prevision (paragraph 26) comparable in substance to 
Peraeranhn 5S of Pre-Trial Order No. 14, but which silters 

the cates of execution and certain of tie operable lancuager 
Suen chaneesm@eerc mide to clarify any ambivuity exioeiag 
imethe orior orders, (Pre-Trial OrdersaNos. 29¢))1 25g. 
ieee attached Nereco as appendix pagee" 12-50) )merac- 
imal Grder Ne, 15 superseded all previous ong@@2s902 the 
taal court insofar as they maw be incensistene, pp tenmeue 
challence, therefore, must now be directed to paragraph 26 

Of Pre-Trial Order No. 15. For the convenience of Unis (Come 
Cmmtopeals we are reprecucing bel cwHsicetnys1ce mene 


melevyent pOwWELONs ak Pre-Trial Orcéers@ilcs, 4 aucmila: 


Paraeza jh oo 
Pye isia lL eOpgectiio. 14 


@ecefor Kebyuary 21, 1968, at 


Paragraph 26 
Pee-T-isl Ore: Shore 


A oretrial coOniemaiiccm. 


set for Jume.5, 71960 eee 


9:30 eee suite Viggetcisco, at 
sucges Martiu 
Penge (), Haviaii); George 

Boldt (i.D. Waen.); Alfonso 
Vepolss(N.D. Calif.) and/or 
eich! sete jlidges as may be 

eee tenered, Vill preside. At 
ici tine the trial judges will 
(a) select not less than three 
eases fOr separate trial in 
emperor te On Cisiricts as 
may be requirec; (b) select 
EiesC@etricts im 34hich such 
melo tll be held; (c) se- 
Heet the iudge to presice in 
@aehegistzict, and (d) ceter- 
muaervietier Cther cases 
Pemcdtagen any such) <cistrict 
should be consolicated for 
weal. Ntwomenyeouscrence, 
Seeing! sre=trial omde: shall 
be formulated which sets each 


Cesignated case or cases for 


trial to commence at such tine 


9:2C A.M. Ait Sawa” Franca os 
Gelifornia, before Judee wii, 
Pence (D. Hataii) aier 

Juépes Goorge Bolm@ce (Tr 
Wash.), Alfonso Zirpoli iG 
Calif.), and/or "sie = en. 
jucses as may be desi 
present. At such time, aftex 
hearing, anc @Gter cence ta 
tion with the other 4 uegesy 
Judge Pence will (a) select 
not less than three cases for 
seragaito trial; i) sele@eime- 
cistrictS in whieh Suche in. 
will be held; (e) cCeterminge 
the judge to oresice in eaeh 
such district; (<c) cera@anme 


whether ether cases pending 


=) 
i) 


any such district shomik ine 
eonsolicatec for trial: ©) &Gaq 
mulate a final pretrial "ores. 
for each trial cae, settiag 


Such cases tor -trialeat eis 


times asewill pewmit the or- 


as the presidcings *udee shall 
determine, but in no event 
iieeom chan March 16, 1968. 
Pong other things, the 
following, matters will be 


considered: 


derly proeessings of thebe over 
Lapping trials, g@iehetheerrea. 
trial to commence before Judge 
Pence in either the Southern 

or Central Distwict of "Cai 
nia no eter than Junem24, 19Ge8 
and with each succecding tr iat 
to commence thereafter at 
intervals of not less than 
two weeks eaeh; and (£) tae 
such action as is necessary 
for transter sor dsggsigumenzscs 
the designated cases to such 
judces. Among otner things, 


the followins matters will be 


Eons idexrecd: 


Supeparacraphs) 5$(1)-(16) of Puce-Trial Oxder No. agave aCian. 


Puee! with sub-paragraphs 26(A)-(P) of Pre=t1 2 Greco 


Cispendix pages 33 - 50.) 


On October 30, 1967 applicant filed with this 


Court. of Anpeals a Motion For Leguc To FilemPeritienmie, 


Writ of Mandamus, which was denied on December 1, 1967 


Wader the title of American Pipe and Consituuct toneto, 


Hemera b Le MantimePenco Chiat alugees of the United States 


District Commi ter tie Dietrick cf Hawani, Cause Numoer 
22336. (Appendix page 51.) Applicant's mandamus petition 
asserted the same basic claim of error as is now before 
this Court of Appeals. (Appendix pages 52 - 59.) Appli- 
cant filed an Application For Reconsideration Of Motion 

For Leave To File Petition For Writ Of Mandamus ane Reauest 
For Hearing, En Bane on December 22, 1967, which was denied 
by this Court of Appeals on January 9, 1968. (Appendix 
face OO.) Prior to a ruling on the application for recon- 
sideration, on December 26, 1967, applicant filed the 
notices of appeal from which has evolved the instant pro- 
@eedings. Three days after filing its notices of appeal, 
en December 29, 1967, applicant wrote Judge Pence aytetter 
(Appendix page 61) asserting that the trial court was deprived 
of jurisdiction to proceed in these actions by reason of the 
pencing appeal. On January 1291968 Judge Pence conducted 
a pe@-trial conference to determine the effeet, if any, OF 
epplucant's notices ofvappeal, At that <cime Judge Pence 
held that (1) Pre-Trial Order No. 14 was not an appealable 
order, (2) applicant's appeals were not well founded and 
amounted to a mullity, and’ (3) the trialcourt retammed 
jurisdiction to continue processing the litigation. On 
January 26, 1968 applicant moved this Court of Appeals for 


a stay of proceecings below pending appeal. On avpilh caitt Ss 


-]- 


ae tti)'i) 
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motion a temporary stay was entered on January 29, 1968. 
This Court of Appeals conducted a hearing on applicant's 
motion for a stay pending appeal. on February 5, 1968, 
at which time it stayed all trials in these actions below 
and ordered that this proceeding "shall be considered in 
the nature of mandamus."' (Appendix pages 62 - 63.) 
Applicant asserts this Court of Appeals has 
feiedi ction co review Pre-Trial) GrdersNo, 14 9@oreREe- 
feat Order No. 15) under Title 28 U.S.C. §& 1291, reterring 
tO Pseuitic from final decisions of district courts, ane 
wie 28 USC. = lool(a), the all writs eels "Contemeren: 
allegedly supporting the jurisdiction of this Court are 
set forth in Parts III and IV of applicantVetbrieimen Eye lee 
ARGUMENT (at pages 19 - 22). Part Iii attempts to establish 
seresdiction uncer 20 U.5.C. 8 129), by Shewineethateece- 
Trial Order No. 14 is a final @cision of a district jucze 
since it falls under the "collateral order" doctrine, citing 


Conen v. 


Beneficial Industrial Loan Corp., 337 U.S. 541 
(1949); Gillespie v. United States Stee! Corp., BU) eS 

148 (1964), and Brown Shoe Co. v. United States, SO WS Ss, 
294 (1962). As noted above, Judge Pence held on January 12, 
1968 that Pre-Trial Order No. 14 is not an appealable orcer 


under the authority of those cases. This holding of the 


court below is implicitly affirmed by the orcer of this 
Count ef Appeals, dated February 5, 1968, which "ORDERED 
that this proceecing shall be considered in the nature of 
mandamus . .. .'' We therefore consider applicant's 
Sceeme1onssol jurisdiction based on appeal. from a fine 
decision as moot, and do not contest them here, 

Nelther do we contest the assertions maceuimn 
Part IV of applicant's brief, referring to review under 
ZoWeS.C. § l65i(a). This Court of Appeals having hele that 
Ememiistant proceedings constitute a petition for weit of 
ManGamas, amicus curiae herein treats it as such. It is 
because the trial court was not previously repvresentec in 
Enon proceeding Vand is the real party in=interest Waemeet 
forth itt its motion fomleave to file an amicus Diagier), same 
because of the unusual circumstance that this Court of 
Appeals is, in effect, considering the same mandamus peti- 
E2On for the third time, that the amicus curiae is 2ppeacime 


njiewe La . 


ISSUE PRESaNieD 
There is but one basic question presentedc by 
these proceedinss, to wit, the authority of the district 
judge to control his own calendar and set ready actions for 


travel. 


a SPECIFICATION OF ERROR 

Applicant has alleged only one fround for error, 
EilepewmaymolePre=Tuial Crder Noy l4y paragraphess. WE 
noted above re=lrual Orcers Nos. 9 and 12° contained = p:0- 
Visions with identical language. Although we are not certain 
Poy such identical provisions of pre=trial ordexs operat imag 
mim tie smme factual context would not likewise be error, 
once presumably seviewable at the time of entry in aesimelec 
maminex wwe will not assert «that applicant's 1l-month @elayed 
challenge is estopped or waivec. Rathor, we urge that 
applicant's assertions be tested on the merits. 

It has also been noted that Pre-Trial Order No. 15, 
paragraph 26, supersedes paragraph 5S of Pre-Trial Order 
No. 14. Accordingly, we will orient our discussion to the 


Hanenace of the now controll ingvordexwol thes teiaimeourt . 


ARGUMENT 
a 
Three Separate Trials As Contemplated By 
Pre-frial Order No, 15, Faragrape 26 
With Nor Deny Applicant Ay hagn ie wat 
Parasrapn 26 of Pre-Trial Order Nov > contain. 


the following, provision relating to trial settings: 


EFC 


"A pretrial conference is set for June 5, 
Po eee? 0 MeN. in San Francisco, Celifcrmia 
BerovesJudce Martim Pence (Dy Hawaii), vith 
Judges George Boldt (W.D. Wash.), Alfonso Zirpoli 
(CID) Gases eee / Or suchivother jidees pacer, 
be designated, present. At such time, after 
hearing, and after consultation with the other 
judges, Judge Pence will (a) select not less than 
Eimeewcaces Por separate trial) (b>) select tic 
Gmetrics in voueh such trials will peghicla: 

(c) determine the judge to preside in each such 
Gastric; (ci) determine whether other GCaces Senqime 
ieanvgeseciaeustrict shoulc be consoladatec ten 
trio (ee rOrmilace a final oretriaiorde an ae 
each trig) case, setting such cases for tial 

at such times as will penmit the orderly pro- 
cessing of three overlapping trials, with the 
Pirst tvialsto commence before JudseeReneee in 
eienes the Southern or Gaatral Distwret or etal - 
fornia mowlater tham June 24) 196d, uane with 

each succeecins trial to commence thereafter 

at intervals of not less than two weeks each; and 


(f) take is@en action assis) ne@essaryeior tramotcr 


She 


tt - 4 = - a 
Or assignment of the cesitnated cases to 


euch ju@@es. Amons other thianzs, the 
follcwinesmetters will be eccusidered: " 


Mpolicant stated twenty-t:0 (22) times in its brief that 


GAS " = OL. e * 4 
meee cece theese simultancous triale", anc cataloguer the 


aa 


M@r cengous incauities to which it would be sub; 
Picnean ordeal, Net once cid®applicant insert any mocifying 
mera tO inameatevor even hint that che three separate eri 
Moule not becin on the same minute of the sama hour of the 
OT Peea every ton over 11 months it has Seen eles, 
understood by everyone (anc that includes applicant's 


a 


Mieccrme ys) acisainted withthe anticiveted srocecure taat 
ppeeltievtrial scttings vould mot be wade until them@enree 
Peoposed@@tmial ju@@es could sit in conferenee ane evaluate 
EAemEnel Peneine actions to determine (a) "Oe riostmemn: C= 
priate actioas for trial, andg@(b) methocs for coordinating 
tenssvarate proceedings to insure Bair trials oanee 
applicants can hardly ceny that they are familiar with the 
mestery and lang@®ace ef the @istrict eoure S @2q21, a5, ces. 
therefore anpears to have celiberately mislec this Court of 


' 


Avoeals by suesestine that the trials would "Sr OCeec Sanlu l= 
A y Ses, Pp 


Tmonslyeend Sepvoniwately at the sam@™pace . . 0°. 


@policant's Greet at pace 15.) Judge Pence’s first 


oe 


communication to counsel regarding three separate Grid | 
settings indicated that the trials would begd nats ee cwae 
fecercate, (Appendix page 11.) ‘Pre-Trial Ore@er No. 15 nes 
specifies that such invervals shall not beWMesemEhan tue 
meeks, We must presume that @vemiencec trial judges, sch 
as the three named, will, of course, adjust itheis weapec tive 
calendars to insure orderly and coherent trials. 

Applicant has accurately stated that Judge Pence 
Pesipgted pre-trial proceedings to prepare AL ISGiGtmens= 1 On 
trial on a common schedule. Such a plan vas followed for 
the first fifteen (15) months that Judge Pence presided 
ever these actions. At that time it was suggested that 
four bellweather actions be singled out for Purthergg.e= 
trial proceedings and seriatim trial, with all rewaining 
actions (then over CO) stayed until conclusion of the 
bellweather trials. After fou months of consiceration 
Judge Pence tentatively adoptec such a plan, contemplating 
trials spaced at 60- to 90-day intervals. Judge Pence 
Poncinued Co wrestle with this “engel witch mateh resulted 
in his letter of November 28, 1966 suggesting continuation 
of the simultaneous preparation of all @ctions but with 
three separate trial settings. The decisive factors in 


his cecision were: 
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(1) The pending actions admittedly crow 
out of the same Government proceeding and the 
claims rely upon the same underlying assertions. 


Since these actions involve ' 


‘sama lace Vannes 
issues, and in many instances, identical oral 
testimony and documentary evidence" (Applicant's 
brief at page 1), the preparation of one action 
for trial is in most regards the preparation of 
aiWeactvens for trial. 

(2) If the four bellweather trials procedure 
were followed, assuming each lasted 60 cays with 
6C-day intervals between, Judge Pence would have 
spent fourteen (14) months processing four actions, 
anc the claims of the vast majority of plaintiffs 
would still remain untried. If one or more of the 
bellweather actions were settled before trial an 
extensive hiatus would be necessary tO prepare a 
substitute action for trial. 

(3) All plaintiffs are entitled to a speedy 
determination of their claims. The "bellweather"' 
approach prejucices the majority of plaintiffs by 
Staying their proceedings approximately two (2) 
years while selectec actions are processed. This 


is true despite the fact that any system for 


Bye 


electing the bellweather actions as functionally 
Daten. Admitting that there will bes pre=- 
ference queens particular claims by selectson 
fhemeehe Vnbial trials undex theicungrent order, 
this procecure minimizes the cifferent treatment 
given the parties. 

(4) The almost explosive, nation-wide 
increase in multiple related filings presents 
both the trial and appellate judiciary with novel 
problems of judicial administration and requires 
innovative procedures. As Judge Pence has often 
told counsel, quoting Dr. Hayakawa, we must all 
be extentionalists, and acapt ourselves to ever 
changing. civeumstances. Ihe assicnmene aby etic 
Chaet Jueese of the Court of Appeals Of Bemmcoemrass 
Ofs~elated actions, to a stifle distriergudve for 
coordinated proceedings has resulted in economies 
and savings which have inurec to the benefit of 
the courts and parties alike. However, the 
benefits of coordinated proceedings are primarily 
limited to the pre-trial stages, especially where, 
aswhere, onesot the partiessisvexercicing sits 


ticht tO Cemandsagjury serial. sRulle Jour ee. R: 
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Gig eo, Hlettmaun v. Welsbach™ Street. 
Mmiencineco,, 240 U.S, 27 (19116) Beacon 
Theatres, Inc. v. Westover, United States 


SS ee 


District Jugee, 359 U.S, 500 (1959). 

(5) Claims of some 300 plaintiffs in 27 
actions based on approximately 2200 transactions 
are too voluminous to permit a single, equitable, 
consolidated jury trial. (At the time the chal- 
lenged provision was first ordered the number 
Seeiecreecaswover 2 times larger thaw now pending®) 
Twenty-seven separate seriatin trials before a 
single judge would require an indeterminate amount 
of time--seven years if we presume four teials ¥a 
pede Scoumime five or six consolidated trials 
is feasible, a minimum of 18 moaths would be 
necessary if all actions were triec berore a 
single judge. 

(6) New procedures must be devised to 
Aweaiierate trial settitcs in imstanees cs multiple 
litigation while retaining the bene ts! Or coOucd = 
nation, for which these actions were originally 
aesisned EO Jucce Penee- Ihe orderly adminis - 


tration of the courts demands that the parties be 


Se 


pelieved' Of tine poSSibility ef different and 
possibly Conelietang pre-trial rulings =a 
proceedings before different judges, with all 
the waste and inefficiency inherent in dupli- 
cative or conflicting proceedings in related 
Heevonus. emihie same “iaime, trials emistebe 
scheduled which assure prompt adjudication of 
Filiicloumes athe trial plan orcered by Bre- 
Trial Orders Nos. 9, 12, 14, and 15 accomplishes 
this purpose by the simple procecure of assigning 
ready cases to other experienced judges for trial. 
This same method of calendar control is utilized 
by every jurisdiction which employs a master 
calendar. 

(7) The actions would be tried in the 
Gite: cnc TOnseuhier eC fila@aw The trial ecatirons 
and probable presiding judges will be determined 
sufficiently prior to trial to allow a liepar et les 


opportunity to secure SucrLelent percemne le. 


Considering these factors, Judge Pence initiated 
the chain of events resulting in the provision Of Pre=Tmsae 
Grder No. 15> Were being reviewed. The two proposed acer. 


tional trial judges have been continually informed of 


sige 
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proceedings in these actions, anc have maintained "their 
Pieelketcuto allewstor trials when specirtic actions ace 
ready and assigned. 

Anovlicant sets forth certain specific inequities 
which would be caused by separate trials as ordered by 
Pre-Trial Orcer No. 15. These incluce asserted Clift ic wees 
Ponmected witaee) coordinating different trial States, 

(b) and (c) meeting the same or similar evicenc] ime@itferce: 
locations at the same time, and (c) and (e) “rodecine sence 
same witnesses anc documents in different locations at tae 
same time. However, assuming arcuencO that suck conditions 
would be prejudicial, applicant's assertions rest on the 
fanciful position noted above that all three trialesvoule 
commence literally simultaneously. This 1S NOE Ene eaces 

was never intended, and has naver been orcerec by the 

district court. Each and ev@ry one of applicant's sve@emere 
complaints, therefore, evaporate. In fact, rather than 

beincs prejudicial, overlapping trials as conten plated ray 
produce substantial bene fits by damiting the number Of felieec 
counsel must nrepare witnesses, mMinimazany Wwaltenes ces! memory 
problems, and maintainince consistency in testiroay. Applicant 
assumes that a barrier exists which srecludces the various 


judses from cooperating And Coordinating stnencem@uceyor 


=) 


ke 


their trials if such is necessary. However, iieelines 

era consultation is as close as the nearest telephone. 
Gone vcering the stageeree starting cates for ean tere, 
Minguthe pro;ectec length of tfidgl, it is silly to pre eae 
mie each of Enese experienced trial judges can not wea 
on his particular trial in an orderly fashion. 

Applicant concludes that Bavedewaud 2O CE Piece 
feewa ll OrdermNo. 15 has no Saving grace Save as a weapon 
momeorce applicane to settle ehese- actions. Butmegietrict 
courts cannot expect, assume, OF rely on the parties to any 
action reaching an amicable adjustment ofetheair Cinserene == 
District courts can only presune that lawsuits are to be 
resolvec by trial. To co othervise would create a moribund 
Bemecnaoric cocket. Ine Judicial Conference of the Uni Bec 
States has statec that actions pene Las, mone Elam twos cl. 
are stale and might oroperly De ripe fOr Ciswiesal for wane 
of prosecution, Some of these claims have already been 
pending for more than three years. By June, Welayeiy (Gite 
fmitial date now set for trial herein, all of tnesemicel Ons 
Pull) faye pecmpemdin. £06 Over two years. Tie Cistruee 
Pouce nas Only Cuemeoes te of conduct available: to insist 
that each ane all of these actions are preparec for trial, 


Momemerthese actions 20= trial yds SOON de is reasonably 
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possible, and, wren then reaey, to see that trims ame 
undertaken, all as ordered by the pre-trial orders 


herein. 


is 
Applicant Has Not Been Prejudiced By 
Consolidations For Trial As No Such 
Consolidations Have Been Ordered 
Page 17 of applicant's brief is devoted Lo estab- 

lishing the proposition that "the trial court /must/ ... 
devise a plan of partial or complete consolidation /under 
Rule 42 (a), F.R.C.P./ which will not cause Drejudice Ommouee 
allow cases to be tried separately." The court below has 
never entered any order consolidating any of these actions 
for trial. To the contrary, on the one Occasion When a 
consolidation motion was presented (\ippendix pages 64 - SGpe 
Judge Pence reserved Moline wintil a more appropriate time. 
Pre-Trial Orders Nos. 9, 12, 14 ane 15 specitically Stace 
that each order applies severally to each pending action. 
Applicant's assertions recarding consolication, therefore, 
are mere platitudes, anc have no relevancy to the subject 


matter of this proceecing. 


2905 


TLE 
Pre-Trial Order No. 15 Does Not Attempt To 
Constitute An Improper Court 
Applicant has clutched upon the words "will 
preside" in Pre-Trial Order Now 145 parageaph 55, line 0; 
oad would wew waver this Court believe that Judge Pence 
was thereby attempting to convene a "special" three-jucge 
district court, an "unorthocox panel", a Ueomnsubee: . to 
Pa anc ‘make substantive rulings” “eftecting the eaeceme 
Poets AlcclonaeG@loplicant'subrict @ugpages 13 =y.) 
Allowing that the language of Pre-Trial Order No. 14 may 
have been ambicuous enough to permit such fanciful arcumedts =. 
even though applicant knew the underlying iaets teembe Other 
wise, the now controlling Pre-Trial Order No. 15, paragraph 
26, clearly states that Judge Pence will cOmtunmue ome the 
sole presiding judge in these’actions until they are formally 
assigned to other jucges pursuant to the conventional pro- 
cedures therefor. Long before Pre-Trial Order No. 15, 
however, on December 14, 1966, at the very first hearing 
on the proposed trial settings (Pre-Trial Orderwcne2)’, 
Judge Pence told all parties that all normal ance necessary 
procedures required to assign these actions to any other 


judge would be followed. The following colloguy from the 


Sie 


transcript of December 14, 1966 between Jucge Pence and 
Mr. Jansen, counsel for applicant, is particularly 
pertinent: 
wR. JANSEN: Now, I'd like to concluce, 
your Honor, by suggesting one th imgw@ermd “cere as 
that before I came to court today, I went to the 
Clerk's office anc obtained a copy of the orcer 
assigning the cases here in this distwiet COuyoM 
for all proceedings. Now, this order was Si 
by Judge Harris on December 15, 1O6¢3p anc at Saves 
1. ,. good cause appearing, therefore if 15 
hereby orcered that each of the following cases 
be and they are hereby assignec foura ll fur eben 
proceedings to the Honorable Martin Pence, Chief 
Judge of the United States Distedict Coure orate 2 
DidWewet of Hawaii, . WR OO 2 Le Aine 
tioeomocee: that jou are ces iene cee =e eaue 
Bocioned 2o0 all further proceedings anc may I 
respectfully suggest, your Honor, that bemge 
beyond that end, if I may use thewecd, audaca ce, 
Hecceme CO memetc ne fly erence == 
UTHER CCURT: Counsel, con't coacern yourself 


with what that order says until after we revs 
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"decided, if we do decide, that we are going 

to have all of the key cases tried simi- 

simultaneously (sic) because, as you may 

mecorpnize, what was true yestercay is not 

Recescarimly true today. That ts trie in youn 

Goumesteutewen, Li is true On tne books hexe 

and that is why I am sitting here. That is 

why will eomtinue tO sit until such time as 

lmcectderamd 1f my decision 21S coneurred =i 

by Judge Harris and Judge Chambers, by Judge 

Giark, Jucee Lincbereg, aS 1& might be, at 

which time if it is necessary that the order 

be changed, it will be changed." (Appendix 

pages 67 - 70.) 
Baseerapa 2oner Fre-Iriall Order No. 15 also specifies that 
the two additional trial judges will be attending the pre- 
trial conference now scheduled for June 5, 1968 for "con- 
sultation" with Judge Pence, and not as presiding judges. 
Judge Pence will make such rulings as may be appropriate 
until such time as these actions are no longer pending on 
his docket. Nothing prevents Judge Pence from continuing 
matters now appearing on the agenda for the June 5, 1958 


conference which might be better handled by the trial judee® 
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Pre-Trial Order No. 15 does not contemplate creation 
of any special three-judge court, or provide for any 
action not authorized by law (nor was such ever contenm- 


plated under Pre-Trial Order No. IE 


CONCLUS ION 

Applicant has petitioned this Court of Appeals 
for a writ of mandamus curtailing the freedom of the 
district court to (1) set ready cases for trial, and 
(2) control its own docket. The order of the court below 
does not infringe upon any right of applicamieon “eeieci fie 
a patent abuse of the district Court's disevetr On cco. 
Geaety, this Court of Appeals should not interfere with 
the trial settings contained in Pre-Trial Order NOmL Ss 
paragraph 26. 

DATED: February 29, 1968. 


Respectfully submitted, 


JOSEF D. CGOOEER 
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CERT TE LCATE 
Mcertiry that, in the preparacion Or Gare 
eee. Tenave exenined Rules 16, 19, and’ 39 ocf@the 
imtea States Court of Appeals for the Ninth Circuit and 
Evie iteiny Opinion, the forezoing brief is in fell 


compliance with those rules. 


Bey. roe eCOran 
rney for Amicus Curiae, 


Honorable MaeelLnie ene. 
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